TOWN OF ARIETTA

ZONING BOARD OF APPEALS
Old Piseco Road

Piseco, NY 12139

Public Hearing Dated:
Wednesday May 25, 2016- 6:00 P.M.
Piseco Community Hall
Minutes  - Town of Arietta Zoning Board of Appeals was called to order by Chairman Gary Avery at 6:00 PM. 

Members present: Gary Avery, Chairman    Kevin Dorr   Chris Laver    Tim Morris    Frank Sczerzenie   Secretary – Marie Buanno
Zoning Officer Mel LaScola
Others present:  Approximately 25 people were in attendance.  Attendees were asked to sign in if they intended to speak.  Those who chose to sign in were Attorney Wayne Judge, Attorney Genevieve Trigg, Steve Austin, Phyllis Austin, Fred Knapp, Barry Baker, Al Johnson  and Richard Amadon.
Case #1601 – Zoning Officer Mel LaScola stated that Paul Darlington (not present) wants to build a guest cottage above a new garage which will exceed 1,250 sq. ft. per Section J under Principal Building section of new Land Use Code book. Mel feels the square footage of the garage should be included as living space.  It is in District 74 which is zoned 3.2 acres.  Mel considered this SR1.  Al Johnson from Vogel Construction was present to represent Mr. Darlington and doesn’t agree with Mel LaScolas assessment of the square footage and this is the reason for this hearing.   He read from page 19 of the Land Use Code book about floor space square footage.  The basement would basically be a workshop and a garage.  The living space would be upstairs.  With the 3.2 acre zoning Mr. Darlington is entitled to an accessory structure separate from the Principal building so Mr. Johnson feels there would be no difference in building the two together as it would also be more economical.  This project will have a separate well and separate septic system.  Several questions were asked by ZBA members and answered by Mr. Johnson.  There were no public comments.  Chairman Avery asked for a vote.  
Ayes: Dorr, Laver and Sczerzenie.  Nays: Avery and Morris.  The variance was granted in a 3 – 2 vote.  Chairman Avery noted this will be submitted to the APA and they have 30 days to respond.  Case closed.
Case #1602 – John and Sue Casey submitted an application for a variance to build another Principal building over 1,250 square feet in December of 2015.  Mel LaScola denied the permit and this hearing is to determine if his decision was correct according to the ZBA.
Chairman Avery asked if anyone from the public wanted to speak.  
Stephen Austin spoke in opposition of Caseys project.  His mother Phyllis owns property on East Shore Rd. near Caseys.  He felt the variance should have been denied because variances are issued for hardships and felt the project is a self inflicted hardship.  He feels Mr. Casey has changed the definition of the 1,250 square foot rule to suit himself now that he is no longer Zoning Officer.  He read a letter (attached to the minutes) showing a pattern of behavior to do and get what he wants.  He asked that the ZBA deny any variances to Mr. Casey.
Phyllis Austin also spoke in opposition to the Casey project.  She said she and her family came here initially because of the strict zoning regulations.  She was able to get a mailing out to about 200 Piseco residents outside of the required 500 foot neighboring residents’ notification that goes out when a variance is applied for.  The mailing went to those who are also shoreline residents.  She received about 15 responses opposing the project.  Supervisor Rick Wilt told her he has received about 30 responses in opposition of the project.  This is a great response (20%).  She read several testimonies she received in opposition of the Caseys project.  She also showed ZBA members the “before” and “after” aerial shots of the property showing the clear cutting of the property.  She feels granting any variance would be an injustice.
Genevieve Trigg, Attorney for the Caseys (Whiteman, Osterman & Hanna LLP/Attorneys at Law) spoke next.  She wanted to clarify for the record that Zoning Officer Mel LaScola incorrectly deemed the Casey property non-conforming.  Mel agreed that he made an error.  She said she was here to say that non-conformity does not apply and that clarifies a lot.  In December the ZBA was split in a 2 – 2 vote and that is under review currently with the Hamilton County Supreme Court.  They have not issued a decision.  She felt there was not much more to be said and that everything needs to wait until that court makes a decision. She feels there is nothing in the codes book prohibiting a second Principal Building on his lot. It must be treated as if it were a 3 acre lot.  There are no non-conforming issues to be resolved.  She feels it is the duty of the ZBA to allow the issuance of the permit.  This issue has dragged on too long.  
Town Attorney Wayne Judge commented that the Supreme Court will be ruling because the ZBA vote in December was 2 – 2.  When a vote is a tie it is considered a denial and the applicant has every right to go to court with it.  That ruling will be on the Accessory Building variance application.  The night of that hearing a new application for the Caseys was submitted for a Principal Building.  Mel LaScola denied that application based on the fact that it is a substandard lot under 3 acres.  He maintained that there was no variance before the ZBA tonight, only a vote on whether or not the ZBA agrees with Mel LaScola denying the application.  If it is decided that a variance is needed, that will be a whole separate issue.  He offered that he understands Mr. Caseys attorney is arguing that it is a pre-existing non-conforming issue.  It would have been, had the existing buildings been utilized but everything was removed and rebuilt.  

Attorney Trigg feels that the decision was already made concerning whether Mel LaScola was right or wrong.  She also feels that the issue before the ZBA tonight is whether the Caseys can have their variance or not as it is an extension of the original application based on Town Attorney Judges’ request for the word Accessory being changed to Principal.  
Wayne Judge said it is his opinion that the Principal Building application that Mel LaScola denied was based on the Acreage/Principal Building standard.  He reiterated that the vote tonight was not on a variance but on whether or not Mel LaScola was correct in denying the permit on the Principal Building application.

Geneveive Trigg said she feels that if the vote is made tonight on whether or not Mel made an error and not on whether or not to grant the permit that the ZBA should take a serious look at the codes book.  This will end up in court again and that is the last thing anyone wants.  If there are any conflicts or discrepancies in the codes, the ruling should be in the favor of the applicant.     

Richard Amadon commented that the reasons these regulations are in place concerning density is to protect the shoreline.  The mentality of our founding fathers is being challenged by entertaining allowing this.  It is up to the ZBA to understand the meaning of the ordinances to protect the lake. 
Barry Baker wanted to address the non-conforming lot issue mentioned.  He said the Caseys attorney said that any non-conforming lot if it is pre-existing needs to be treated like any other lot.  He said that would be true if the Caseys had not removed the existing structure that was on the property.  Once the Principal structure was removed the lot must conform fully with Town code.
ZBA member Tim Morris agreed with the comments Barry Baker made as far as purposefully removing the existing structures.

Chairman Avery stated the issue before the ZBA tonight is whether or not the Code Enforcement Officer was correct when he denied the Caseys application for a permit to construct a Principal Building. 

Ayes: Dorr, Morris and Sczerzenie.  Nays: Avery and Laver.  The vote was 3 – 2.  Mr. LaScolas decision stands.
Respectfully Submitted
Marie C. Buanno

